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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 19th day of April, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-11130 and
V. SE-11131
STEPHEN CLAI R ERI CKSON and
THOVAS PHI LLI P NEHEZ,

Respondent s.

N N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondents have appealed fromthe oral initial decision
Adm ni strative Law Judge WIlliam A Pope, |Il, issued in this
proceedi ng on Cctober 2, 1990, at the conclusion of an
evidentiary hearing.' By that decision, the law judge affirned
the Adm nistrator's orders suspendi ng respondents’' airline

transport pilot certificates on allegations that they violated

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

5967



2

sections 121.651(a)(1) and 91.9 of the Federal Aviation
Regul ations (FAR), 14 C.F.R Parts 121 and 91,2 as a result of
their takeoff on an Anerican West Airlines flight when they did
not have at |east 1600 feet of runway visibility, as required by
their conpany's operations specifications. The Adm nistrator
found that the actions of respondent Erickson, the pilot-in-
command, warranted a 60-day suspension of his certificate, and
that the actions of respondent Nehez, the second-i n-conmand,
warranted a 30-day suspension of his certificate, but waived
those sanctions as a result of respondents' tinely filing of
reports under the Aviation Safety Reporting System (ASRP)

The facts underlying the suspension orders are not in
di spute, nor is the violation of section 121.651(a)(1). At the
tinme of the takeoff, the weather was deteriorating, and a
Nat i onal Weat her Service special observation report indicated
that the runway visual range ("RVR') for the runway on which

respondents intended to depart, was 800 feet. The air traffic

’FAR 88 121.651(a)(1) and 91.9 provided at the tinme of the
i nci dent as foll ows:

8§ 121.651 Takeoff and | andi ng weather m ninuns: |FR Al
certificate hol ders.

(a) Notwi t hstandi ng any cl earance from ATC, no pilot may
begin a takeoff in an airplane under |IFR when the weat her
conditions reported by the U S National Wather Service, a
source approved by that Service, or a source approved by the
Adm ni strator, are |ess than those specified in-

(1) The certificate holder's operations specifications...

§ 91.9 Car el ess or reckl ess operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."
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controller on duty questioned respondent Nehez on what their RVR

m ni mum was, 3

and respondent Nehez concedes that when he | ooked
at his Jeppesen Approach Plates, he m sread his RVR requirenents
to be 600 feet, when in fact it was 1600 feet. Both respondents
further admt that their conpany's operations specifications
require a mnimum RVR of 1600 feet unless certain exceptions

exi st, which was not the case here.*

The | aw judge found that respondents' failure to conply with
their operations specifications was a result of their failure to
check their operations specifications before departure, and since
they had a duty to do so, their actions constituted carel essness
under FAR section 91.9. Citing Board precedent for the
proposition that, as a result of their carel essness, persons and
property were at |east potentially endangered, the | aw judge
sustained the allegations of violations of sections 91.9 and
121.651(a)(1). On appeal, respondents contend that the finding
of a violation of section 91.9 was erroneous. Respondents
further assert that the sanctions assessed were too harsh. The
Adm nistrator has filed a brief in reply, urging the Board to
affirmthe law judge's initial decision.

Upon consi deration of the briefs of the parties, and of the

3The control |l er expl ained that he did not deny respondents’
request for a departure cl earance because RVR m ni nuns may vary
from conpany to conpany.

‘Respondent Erickson heard the discussion with air traffic
control, but erroneously believed that the runway they were about
to depart fromfell wthin an exception contained in the
oper ati ons specifications.
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entire record, the Board has determi ned that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's orders. For the reasons that
follow, we will deny respondents' appeal.

Respondents contend that the evidence fails to support the
finding of a FAR section 91.9 violation because the Adm ni strator
did not establish that their carel essness created a |ikelihood of
potential harm whi ch was "unacceptably high,"” or that their
exercise of judgnent in the matter was "clearly deficient,"

citing Admnistrator v. Reynolds, 4 NISB 240, 242 (1982).

Respondents' reliance on the standard set forth in the Reynol ds
decision is msplaced. The Board explained in the Reynol ds
deci sion that helicopters have control and maneuverability
characteristics which require a pilot under certain circunstances
to exercise subjective judgnment to determ ne what neasures are
necessary to ensure the helicopter's safe operation. |d at 242.°
Thus, Reynolds is clearly limted in its scope to only those
cases invol ving helicopters.

Wth regard to fixed-wing aircraft, it is a well-established
proposition that evidence of potential endangernent to life or

property is sufficient to establish a violation of section 91.9.

®Respondents al so cite Essery v. DOT, 857 F.2d 1286 (9th
Cr. 1988) in support of this argunent. Although Essery seens to
extend the Reynol ds standard to fixed-wi ng operations, i1d. at
1287, a careful reading of the entire court decision, in
conjunction with the Board' s underlying decision, Adm nistrator
v. Essery, 5 NTSB 609 (1985), suggests otherwise. 1In any event,
we can state unequivocally that the Reynol ds standard was
intended to apply only to helicopter operations and is therefore
i napposite to the case sub judice.
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Adm nistrator v. Dutton, NTSB Order No. EA-3204, at 7, n.8

(1990), and cases cited therein. Respondents' operation of a

passenger-carrying aircraft,®

on takeoff, froma runway where
visibility was bel ow RVR m ni muns, and while other aircraft were
operating in the airport area (according to the air traffic
control communications tape entered into evidence), anply
supports a residual finding of a violation of FAR section 91.9
here.” The potential for endangernent was not "hypothetical," as
respondents claim and the fortuitous circunstance that no one
was actually harnmed by their carel essness does not nean that they
had not jeopardized their passengers' safety within the neaning
of the regul ation.?

Turning to the issue of sanction, we have previously held

that where the sanction is wai ved under the ASRP, the

appropri ateness of the sanction will not be reviewed by the Board

®No evi dence was offered into the record that passengers
were actually on board Anerican West Flight 19, but the | aw judge
stated in his findings that this was a passenger-carrying flight,
wi t hout objection fromrespondents.

'Respondents' argunent that the |aw judge shoul d have
dism ssed the 91.9 allegation at the close of the Admnistrator's
case because the Adm nistrator failed to produce any evidence of
actual endangernent, is also contrary to |ong-standi ng Board
precedent. The Adm nistrator need not show actual danger created
by the operation of a fixed-wng aircraft in order to establish a
violation of section 91.9. Admnistrator v. Haarer, 4 NISB 1812,
1814 (1984). Moreover, we decline to consider the excerpt of the
Adm ni strator's Conpliance and Enforcenent Bulletin regarding
section 91.9, referred to in respondents' appeal brief. That
informati on was not entered into evidence, and it is not properly
before the Board in this proceeding.

8Nor is the fact that a tragedy did not occur nmitigating as
to sanction.
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on appeal. Adm nistrator v. Friday, NTSB Order No. EA-2894,

recon. denied, NTSB Order No. EA-2954 (1989). The Adm ni strator

asks the Board to reconsider that position, asserting that the

| ength of the waived sanction may be relevant in his

determ nati on of sanctions against respondents whose viol ation
hi stori es include waived sanctions. W decline to do so.

What ever rel evance a wai ved sanction nmay be to the Adm ni strator

in his enforcenent programis a matter within his discretion.

ACCORDI NAY, IT IS ORDERED THAT:
1. Respondents' appeals are denied; and
2. The Admnistrator's orders and the initial decision are

af firned.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



